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Liquidated Damages Proportionality

I. Liquidated Damages:  The Minority Rule

A. A liquidated damage clause is enforceable provided that:  

1. It was difficult to ascertain expectation damages at the time of contracting; and, 

2. The amount of damages specified in the clause is reasonable in relation to the actual damages.

II. Uniform Commercial Code §2-718(1)

A.  A liquidated damage clause is enforceable provided that 

1. The amount of damages specified in the clause is a reasonable estimate of the damages (an estimate made at the time of contracting); 

2. Even if the amount is not a reasonable estimate of the damages, the clause is still enforceable if the amount is reasonable in relation to the actual damages.  
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