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Consideration I

Shell Study Outline

I.  When Is a Promise Legally Enforceable?

A.  Consideration doctrine provides the law’s basic answer to this question.  Exceptions aside, a promise is legally enforceable only when there is consideration for it (See Restatement (( 17(1) - (2)).

II. Consideration Requires A Two-Way Exchange

A.  There is consideration for a promise only when the promisee (= the one to whom the promise is made) gives something back to the promissor in return for the promise.  

1.  There are two ways to “give something back.”  

a. Give a promise 

b. Do something (give a performance)

III. A “Bargained For” Promise Or Performance

A.  A promise or performance is consideration when it is "bargained for" (Restatement (71(1)).  

B.  A promise or performance is “bargained for” if: (a) the promisor gives his or her promise in order to get that promise or performance in return, and (b) the promisee gives the promise or performance in exchange for the promisor’s promise ((71(2)).

IV. Personal and Private Versus Commercial Exchange

A.  Courts may not enforce a promise even if it meets the conditions above for being “bargained for.”  

1.  The paradigm case of an enforceable “bargained for” promise is a commercial transaction.

2.  If a “bargained for” promise occurs in a context that is personal and private (a domestic context, for example) courts may not enforce it.  
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